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BRIEF OF PLAINTIFF IN ERROR.

The plaintiffs in error have sued out a writ of error to

this court from the district court of the District of Alaska,

Second Division, seeking to reverse the judgment of that

court.

This case presents to the court many interesting and

novel features growing out of the anomalous condition of that

portion of Alaska known as the Seward Peninsula, during the

years 1899-1900. Early in the year 1899 the discovery of



valuable deposits of gold in the region of Nome became

known to the world and large numbers of prospectors and

others congregated in the Nome mining district, and as a

result a settlement sprung up on the shores of Behring sea

at a point near Cape Nome known as Anvil City and com-

posed of several thousand people. At this time the only laws

applicable to the district are found in the acts of congress

known as the organic act of Alaska and the code of criminal

procedure passed by congress. By virtue of these acts of

congress but one district judge was provided for the district

whose official residence was at Sitka in southeastern Alaska,

and criminal jurisdiction only was conferred upon United

States commissioners. There was no provision for the hold-

ing of terms of the district court at any place in the Yukon or

northern portion, or the northwestern part of the territory.

Far removed from the rest of the United States, without the

usual means of communication and no provision for local

government, the people of the Nome district were in a sim-

ilar but much more helpless condition than the early pioneers

of San Francisco and the State of California.

In order to assist the court to more thoroughly understand

the pleadings in the case at bar and the issue presented by

this appeal we feel that it would not be improper to refer the

court to the record of the case tending to explain the condition

of affairs at Nome at the time of the occurrences out of which

the cause of action is claimed to have arisen.

It appears from the record that while the people of Anvil

City, as the community was then known, were in the anom-

alous position of a community without any legally constituted

officers, and practically no laws in existence providing means

of protection of property or person or that could be enforced



iii that behalf, the district judge of Alaska, the Hon. Chas. S.

Johnson, at the request of the attorney general, made a trip

through the Yukon River basin, and over to Nome. He being

the first representative of the judicial or executive branch of

the federal government who had visited that section of the

Alaska territory.

Judge Johnson arrived at Nome in August. 1899, and

observing the contentions and confusion existing at that place

arising from the fact that there was practically no law appli-

cable to the conditions or providing for the creation of local

municipal governments, no law officers and no provision made

by congress for the creation or empowering of any such offic-

ers to hear, determine or adjust contentions and controversies

arising between the thousands of inhabitants concerning town

lots and mining claims, and possessory rights, he suggested by

an open letter to the people of Anvil City, now Nome, that

they form a mutual consent government. (Transcript p. 144.)

Pursuant to the suggestion of Judge Johnson a large portion

of the residents of the settlement called a mass meeting at

which meeting the suggestion of Judge Johnson was adopted

and thereafter by means of committees and meetings a charter

was adopted (Transcript p. 123 et seq.), which provided for

the election among others officers of a municipal judge who

should have power to settle and determine controversies in a

similar manner to that provided by the justice code of the

state of Oregon for the procedure before justices of the peace

of the state of Oregon. (Transcript p. i_><j. ) After the adop-

tion of this charter a general election was held, in which all

persons desiring to do so participated, for the election of

officers of the municipal government so agreed upon by the

people of Nome. (Transcript p. 144.) Among other officers



elected was Alonzo Rawson, who was elected to fill the office

of municipal judge with the powers conferred by said charter.

Transcript pp. 146-147.)

In adopting the course suggested by Judge Johnson and
in perfecting the consent government, the residents of Nome
were cautious and discrete and did that only which the law

of necessity compelled them to do to avoid anarchy and blood-

shed and establish order, that the residents might to some
extent at least feel secure in their rights.

These people were not without precedent in their proced-

ure. A similar course had been taken in Juneau and Skaguay,

and upheld by the district court of Alaska. The history of

the organization of residents of the city of San Francisco

for the preservation of order as detailed in the appendix to

Vol. I, California Reports, shows a condition of affairs in

the early days of California very similar to that of Nome,
Alaska, in 1899. and a government formed by those residents

in many respects similar to the consent government of Nome.

It was the inherent loyalty to the principles of the Amer-
ican government, the desire for order and for protection of

the weak against the strong, the honest against the dishonest,

the upholding the right and suppression of wrong that actu-

ated the people of Nome in forming the consent government.

The government formed is evidence of good citizenship,

moderation and care ; and those who participated in upholding

this government, in acquiescing therein, submitting their

controversies to the authority of this government and abiding

by its decisions were entitled to the commendation of the

trial court instead of its criticism, its protection as far as

a liberal construction of the law would permit instead of the

reverse.
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This government was acquiesced in and approved by the

people of Nome and met the approval of the President of the

United States and the Attorney General. (Transcript, pp.

147-148.)

After the formation of said consent government a con-

troversy arose hetween the plaintiff in error, Chas. E. Hoxsie,

and the defendant in error, Jennie M. Nodine, with reference

to the possession of a certain tract of land situated in the

town of Nome. Hoxsie filed a complaint in the municipal

court against Mrs. Nodine in the nature of a complaint of

forcible entry and detainer. Mrs. Nodine and Hoxsie ac-

cepted the government provided by the people and after fol-

lowing the procedure provided in the Oregon code governing

justices of the peace, by filing answer, reply, etc., finally sub-

mitted the questions involved to a jury of residents of Nome

who returned a verdict in favor of Hoxsie and thereafter the

municipal judge entered a judgment and finding against Mrs.

Nodine in favor of Hoxsie, with an execution therein directed

to \Ym. M. Eddy, one of the plaintiffs in error, who was the

chief of police of Nome under the consent government. The

execution of this writ by Eddy is claimed to furnish the cause

of action in the case at bar.

Jennie M. Nodine. the defendant in error, brings her

action for damages resulting from the service and carrying

into effect the execution issued out of the consent municipal

court—the plaintiffs in error set up all of the facts to which

we have referred as a defense in mitigation of damages, and

as a defense to said action.

SPECfFICATIONS OF ERROR.

I.

The court erred in overruling the objections of the de-



fendant Hoxsie to the questions asked the plaintiff Nodine,

and permitting her to testify with reference to the value of

the blankets, etc., in her tent and also with reference to the

amounts paid by her for the construction of the tent frame and

prices paid for lumber.

II.

The court erred in overruling the objections of defendant

Muther to the questions propounded to the plaintiff Nodine,

and in permitting her to testify with reference to the value of

the blankets, etc., in her tent and also with reference to the

amounts paid by her for the construction of the tent frame and

prices paid for lumber.

III.

The court erred in overruling the objections of the defend-

ant Hoxsie and the objections of defendant Muther to the

questions propounded to the plaintiff Nodine and permitting

her to testify with reference to the monthly value of her lodg-

ing house and business.

IV.

The court erred in overruling the motion of defendants

Hoxsie and Muther to direct the jury to return a verdict for

the defendants.

V.

The court erred in overruling the motion of defendants

Hoxsie and Muther for a nonsuit.

VI.

The court erred in restricting, over the objection of de-

fendants, the evidence offered by defendants of the records,

files and pleadings in the matter of Hoxsie v. Nodine, tried in

the consent municipal court.



VII.

The court erred in sustaining the objection of -plaintiff

Nodine and excluding the testimony of Alonzo Rawson,

wherein the defendants offered to prove who of the parties

demanded a jury in the consent municipal court on the hearing

of the matter of Hoxsie v. Nodine.

VIII.

The court erred in restricting of the testimony offered by

defendants marked "Defendants' Exhibit No. 9." being the

charter of the consent government of Nome.

IX.

The court erred in sustaining the objection of plaintiff

thereto and excluding the testimony of Alonzo Rawson,

wherein the defendants offered to prove that the plaintiff

Nodine made no protest but consented to the trial of the mat-

ter involved in Hoxsie v. Nodine by the municipal court of

Nome and said Alonzo Rawson.

X.

The court erred in sustaining the objections of plaintiff

Nodine thereto and excluding the testimony of defendant

Eddy, wherein the defendant Muther offered to prove "De-
.

fendants' Exhibit No. I," being a bill of sale from said de-

fendant acting as chief of police of Nome to the defendant

Muther.

XI.

The court erred in giving the following instruction to

the jury, to wit

:

"I charge you that the writ issued out of that so-called

court was void and without authority of law. and that it was

not a protection to them, or either of them, and did not author-
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ize them, or either of them, to enter upon premises of plaintiff,

or to sell or to remove her personal property, or to destroy

her business. And that the defendants Hoxsie and Muther

took such part in the pretended legal proceedings and in the

removal and destruction of plaintiff's property and business

as to make them equally liable with the defendant Eddy."

XII.

That the court erred in giving the jury the following

instructions

:

"I charge you that in this case the plaintiff is entitled to

recover her actual damages—that is, such a sum of money as

would fairly and reasonably compensate her for the loss and

injury to her personal property and the destruction of her

business ; and if you conclude from the evidence that the con-

duct of the defendants was malicious in removing or destroy-

ing her property, exemplary or punitive damages may be given

in addition to the actual damages sustained, as a kind of pun-

ishment to the defendants, with a view to preventing similar

wrongs in the future. Such damages are given in the cases

where the evidence shows malice, gross negligence or oppres-

sion on the part of the defendants; and if in this case you

find from the evidence such an element entering into the con-

duct of the defendants, it is your right and privilege to give

to the plaintiff, in addition to her actual damage, such a sum

as exemplary damages as in your judgment is just and proper

under all the circumstances of the case."

XIII.

That the court erred in giving the following instructions

:

"The court has allowed the introduction of the records of

the so-called municipal court, together with the evidence show-



ing the existence in Nome of a consent government, for tlie

purpose solely of rebutting the evidence, if any there be, or

inferences from the evidence, if such may be drawn of malice,

gross negligence or oppression on the part of the defendants,

and for the purpose of overcoming or reducing any sum that

you may find due plaintiff as exemplary or puntitive damages.''

XIV.

That the court erred in giving the jury the following

instructions

:

"The only question for your consideration is the value

of the property that was taken or removed or converted by

these defendants, and I charge you that they are all jointly

liable. You will make such an estimate as will be the plain-

tiff's actual damages for the conversion and removal of her

property, and in addition such reasonable sum as is just and

right to compensate her for the loss of her business, which

was destroyed. That is the actual damage, and that amount

of money you are bound to return in any event in this case."

XV.

That the court erred in refusing to give the following

instructions requested by the defendants, to which refusal of

the court to give the same, the defendants then and there ex-

cepted, which exception was allowed by the court

:

"I further instruct you that the plaintiff in this case,

having alleged in her complaint a joint tort, and a joint con-

version and destruction by the defendants jointly of the per-

sonal property of the plaintiff therein described, she must

prove by a preponderance of the evidence that the personal

property of the plaintiff described in the complaint, or some

part thereof, was wrongfully taken or converted, or destroyed



10

by the defendants acting in concert and jointly, and unless

you find from a preponderance of the evidence that the defend-

ants, acting in concert and jointly, wrongfully destroyed or

converted the personal property of plaintiff described in the

complaint, then the plaintiff cannot recover in this action,

and you must return a verdict in favor of the defendants."

XVI.

That the court erred in refusing to give the following

instructions requested by the defendants:

"I further instruct you that if you find from a prepon-

derance of the evidence that the defendants, acting jointly and

in concert, wrongfully destroyed or converted the property

of plaintiff described in the complaint, then I instruct you

that the measure of damages of the plaintiff is the actual

value of the property so destroyed or converted at the time

the same was destroyed or converted."

XVII.

That the court erred in refusing to give the following

instructions requested by the defendants

:

"I further instruct you that the measure of damages of

the plaintiff in this case that she is entitled to recover against

the defendant J. C. Muther, is the actual value of the prop-

erty described in the plaintiff's complaint, if any, which the

defendant J. C. Muther purchased and took possession of at

the time the said defendant Muther took possession of the

same."

XVIII.

That the court erred in refusing to give the following

instructions requested by the defendants

:

"I further instruct you that if you find from a prepon-
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derance of the evidence that the defendant YV. M. Eddy at

the time alleged in the complaint, unlawfully and wrongfully

took possession of or destroyed the property of plaintiff

described in the complaint, or any part thereof, but do not

find from a preponderance of the evidence that either the

defendant Hoxsie or Muther in any way participated in or

assisted the said Eddy in taking possession of the same, then

I instruct you that the plaintiff having alleged a joint con-

version of the property described in the complaint, she cannot

recover, and your verdict shall be for the defendant."

XIX.

That the court erred in rendering judgment upon the

verdict against the defendants and in favor of plaintiff.

ARGUMENT.

The first three specifications of error are to the admission

of the testimony of the plaintiff as to the amounts paid by

her for certain personal property alleged to have been de-

stroyed by defendants.

The personal property consisted of blankets, tents, cooking

utensils, etc. Over the objection of defendants plaintiff was

permitted to testify as to the original cost price at some

peril id prior to the alleged trespass and was not limited to

the value at the time of the alleged trespass and conversion.

The testimony was immaterial and incompetent and could not

be material to fix or determine the value at the time of the

conversion.

Plaintiff could only recover the value at the time of the

conversion.

"The general rule of damages in England and in this
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country is the value at the time and place of conversion."

3 Sutherland on Damages, p. 488, and cases cited.

The evidence therefore of the original cost was immaterial

and incompetent and would tend in no way to prove

the value— market value— at the time of the al-

leged conversion. This evidence was very injurious

t( > the defendants, for the reason that it was the

only character of evidence in the case upon which the jury

could hase a verdict—without it there was no testimony as

to the value of the property. It was immaterial and incom-

petent for the reason that the alleged conversion took place

in February, 1900, and the values placed on the goods were

prices paid some eight or nine months prior to that date,

under other circumstances, at a time when the first rush was

on of people into Nome, and prices were exceedingly high,

and some of the values fixed are for goods purchased at points

thousands of miles away, a long and unknown time before;

for instance, the tent purchased at Sheep Camp for $125.

The place and time of purchase of the blankets is not stated

in the testimony, thus rendering the testimony of no legal

value to the jury to determine the value at the time of the

alleged conversion.

II.

The objection of defendants to the question propounded

to the plaintiff as follows

:
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"Now, Mrs. Xodine, what is the value, the monthly

value of your lodging house at the time you erected it until

its destruction in 1900?"

Was well taken.

This question calls for past profits as evidence of future or

speculative profits. This evidence is too remote and uncer-

tain. The true measure of damages was the value of the

property or business at the time of its alleged destruction.

Neither the question nor answer is limited to the time of the

alleged conversion.

III.

The next error alleged is the refusal of the trial court to

grant the motion of the defendants for a nonsuit. The de-

fendants Hoxsie and Eddy moved for a nonsuit on the follow-

ing grounds

:

First.—That the evidence is insufficient to justify a ver-

dict for plaintiff and against these defendants.

Second.—That the action is a joint action and there is no

evidence of a joint, conversion of the property described in the

complaint.

Third.—For the reason that there is no evidence that the

defendant Hoxsie participated in the removal or conversion

or destruction of the property named and described in the

complaint.

Fourth.—For the reason that there is a total and fatal

variance between the allegations of the complaint and the

proof submitted.
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And defendant Muther moved for a nonsuit upon the

following grounds

:

First.—That there is no evidence to sustain the allega-

tions of the complaint against the defendant Muther.

Second.—Upon the ground that there is a fatal and a

total variance between the allegations of the complaint and

the proof submitted.

Third.—That this is a joint action against the defendants

for an alleged joint conversion, or tort, and that the evidence

is wholly insufficient to show a joint liability or joint con-

version or tort, on the part of the defendants.

Fourth.—That there is no evidence whatever that the

defendant Hoxsie took any part in or participated in the

alleged conversion or tort.

Fifth.—That the evidence is wholly insufficient to show

that the defendant Muther took any part in the alleged de-

struction of the property of the plaintiff, or the alleged con-

version of the same.

Sixth.—That the evidence shows that if any of the said

property was converted, or destroyed by anyone it was by

the defendant, William N. Eddy, and without the knowledge,

consent or direction of either of the other defendants.

The consideration of the questions raised by these motions

requires an examination of the evidence offered by plaintiff.

In brief, the evidence of the plaintiff and the witnesses exam-

ined in her behalf is that in the month of July, 1899, Mrs.

Nodine purchased a tent and some personal property of cer-

tain persons occupying land at the town of Anvil City (now
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Nome) and thereafter erected a larger tent with foundation

and bunks for use as a lodging house—that afterwards in

February, 1900. the defendant Eddy entered her tent and

took her away therefrom to what was known as the city jail

of Nome, and when she returned from jail her tent and effects

had been taken away—and there is some testimony as to the

value of the property taken—to which reference has already

been made. The testimony as to whether Hoxsie was pres-

ent at the time of the alleged conversion and trespass is con-

tradictory and uncertain, though the preponderance of the

testimony is to the effect that he was not present. Mr. Strong,

the most reliable of plaintiff's witnesses, says the tent was

sold by Eddy under an execution issued out of the municipal

court. That Eddy had charge of tearing the tent down. It

was done under his direction.

There is no evidence that Muther had any relation to the

entry of the tent, or removal of Mrs. Nodine or the tearing

down of the tent. He is not connected with the transaction.

There is no evidence that either Hoxsie or Eddy or Muther

or any two of them were working in harmony or acting

together, or any evidence from which inference could be

drawn that the}
- were acting in concert.

The complaint alleges a joint trespass upon the premises

described therein and a joint action in the forcible removal

and restraint of the plaintiff and the destruction of her tent,

and that by reason of such joint tort the plaintiff's business

and property was destroyed—also a joint trespass in the con-

version of the bedding, etc.. and in the destruction of her

lodging house business.

There is a fatal absence of any testimony of any joint

action on the part of the defendants in the commission of any
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of the acts alleged to constitute the cause of action.

The jury were required to be satisfied by a preponderance

of the testimony that the plaintiff was entitled to a judgment

upon the evidence. If there was no evidence to warrant a

jury in finding that the plaintiff was entitled to recover then

the defendants were entitled to a nonsuit.

1 6 Am. & Eng. Ency. of Law, p. 741.

"Persons are not jointly liable for a tort merely because

they may have some connection with it, even if it may give

a several cause of action against them. There must be a

co-operation in fact—there must be some community in the

wrong doing among the parties who are to be united as co-

defendants—the injury must be in some sense their joint

work."

Bliss on Code Pleading, Sec. 83.

1 Sutherland on Damages. 211-215.

The defendants are charged jointly and the evidence must

show a community in the wrong doing.

Cooper v. Blair, 14 Or. 255.

In this case the evidence of the plaintiff did not tend to
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show any community in the wrong doing or any co-operation

of the defendants. The most that can be claimed for the

evidence is that it tends to show that Eddy tore down plain-

tiff's tent and converted it. No one participated in the affair

except Eddy. The testimony does not tend to show that

Hoxsie aided or assisted or participated with Eddy in destroy-

ing the tent and property—and Muther's connection with the

matter was after the wrong of which plaintiff complains had

been committed. There was therefore a total failure of proof

of any joint action, and defendants were entitled to a nonsuit.

Cooper v. Blair, supra.

Spokane & P. R. R. Co. v. Holt, 40 Pac. 56.

Sherman v. Lumber Co., yy Wis. 22.

The trial court seemed to think that there were some ad-

missions in the answer which supplied the omissions in plain-

tiff's testimony. By an examination of the answers it will be

seen that the defendants expressly deny any joint action and

any trespass at all. They allege that all acts done by Hoxsie

were under the rules of the consent government in bringing

the controversy between himself and plaintiff to a settlement

and adjustment in which proceedings plaintiff joined him

and acquiesced in submitting the controversy to the tribunal

accepted by both as the arbitrator, and that having submitted

the same he abode by the decision of the arbitrator.

That defendant Eddy acted under the orders of the arbi-
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trator and not under any directions from Hoxsie.

That Muther had no knowledge of or connection with

either Eddy or Hoxsie.

If it is claimed that these statements in the answers bring

the defendants within the rules of law applicable to persons

instituting actions in courts and enforcing same by execution

and sale, then it must be admitted that the municipal court

had a legal existence, the proceedings lawful and execution

lawful, which would entirely negative the right of the plain-

tiff to maintain the action under the complaint.

If this is denied then the answers show that they were

acting independently and give no support to the position of

the trial court.

The court practically admits the insufficiency of the plain-

tiff's evidence and that the motion should be allowect except

for his contention as to the admissions in the answers which

an examination of them shows did not exist.

Another ground upon which the motion should have been

allowed is that there is no legal evidence upon which the jury

could base a finding as to the value of the property alleged to

have been converted.

This question we have referred to in discussing the ob-

jections to the admissibility of the evidence, above.

The motion for nonsuit being overruled, defendants of-

fered in evidence to rebut the allegation of malice and also

to sustain the defense of an arbitration of the pleadings in

the case of Hoxsie v. Nodine, tried in the municipal court.

The statute provides that defendant may set forth as



19

many defenses and counterclaims as he may have.

Act of Congress, June 6, 1900, Chap. 8, Sec. 64.

Having alleged an arbitration, which allegation was denied

in the reply and issue raised thereon, defendants were entitled

to introduce the evidence in support of their answers and have

same considered by the jury. It was therefore error of the

trial court to refuse the defendants the benefit of the defense

of arbitration and the evidence in support thereof. The ar-

bitration alleged was in the nature of an estoppel and was an

issue in the case. The testimony was relevant and material

to the issues. Whether it was sufficient to constitute an

estoppel or an arbitration was for the jury to determine under

proper instruction of the court, but its exclusion as evidence

in support of that defense was error.

1 Rice on Evidence, 499 ct seq. and cases cited.

The errors set out in specifications Nos. VI, VII, VIII, IX

and X, are covered by the references above.

The court erred in giving the instruction set out in spec-

ification of errors No. XI, for the reason that the instruction

undertakes to pass upon the testimony, which was solely the

province of the jury. And also for the reason that the same

does not contain a correct statement of the law on the subject.

In this instruction the court assumes that the defense is
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the validity of a writ of execution as a protection to them

for the acts committed. If this assumption was justified by

the evidence and pleadings, then the instruction is clearly

erroneous, for an officer is not the agent of the plaintiff in

service of a writ and if the process is void, he alone is liable

for trespass, unless the plaintiff participated in or advised the

illegal action.

2 Addison on Torts, Sec. 937.

Cooley on Torts, p. 548.

Whether the defendant Hoxsie participated in or advised

the proceedings under the void writ was a fact for the jury

to determine under the evidence.

This instruction is also erroneous for the reason that the

court instructs the jury without any evidence to sustain it,

that the defendants are jointly liable. The court invades the

province of the jury and determines one of the facts in issue.

Under the pleadings and evidence one of the controverted facts

was whether the defendants were acting in concert. Whether
Hoxsie was acting with Eddy, or whether Eddy was alone

responsible for the trespass and as to whether Muther was
acting with Eddy or Hoxsie or both. The consideration and

determination of these disputed questions is taken away from
the jury by the court.

The rule is the same in civil and criminal cases. The
court should never so frame his instructions as to assume

a disputed fact as proven—and if it does, such action is
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ground for reversing the judgment.

1 1 Am. & Eng. Ency. of Law. p. 254 et seq.

Alaska Code, Sec. 191.

Where facts are not controverted, if they admit of oppo-

site inferences, the case is for the jury.

1 Greenleaf on Evidence, p. 72, note.

Grand Trunk R. Co. v. Tennant, 66 Fed. 922.

Chicago G. W. Ry. Co. v. Healey, 86 Fed. 245.

An instruction supported by no evidence in the case is

erroneous.

2 Rice on Evidence, p. 795, cases cited.

An instruction assuming that persons did certain acts as

to which evidence is conflicting is erroneous.

1 Greenleaf on Evidence, p. 73, note.

2 Rice on Evidence, supra.

State v. Potts, 78 Iowa, 656.

The defendant Muther alleges in his answer and states

in his testimony that at the time of the purchase of the tent
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at public auction, finding there was a claim of Mrs. Nodine

for same, he tendered and offered to deliver same to Mrs.

Nodine before the tent was removed and before he took pos-

session of it, which offer was refused by Mrs. Nodine. This

defendant was entitled to the benefit of this issue and this

testimony.

In order to sustain the plaintiff's contention there must

have been a trespass and conversion of the property. There

could be no conversion unless the possession of the property

was taken and held in denial of plaintiff's right, the tender

by Muther to deliver the property to the plaintiff before taking

possession of same, if believed by the jury, was a complete

defense for Muther against the claim of plaintiff.

There was no conversion and no liability.

Cooley on Torts, p. 528.

3 Sutherland on Damages, p. 529.

Delano v. Curtis, 7 Allen, 470.

An instruction which ignores a defense supported by sub-

stantial evidence, is erroneous.

Brownlow v. Woolard, 2 Mo. App. 1404.

111. Cent. R. Co. v. Creighton, 53 111. App. 45.

Chicago Heights Land Ass'n v. Butler, 55 111. App. 461.

Sec. 191 of the act of congress approved June 6, 1900,
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entitled, "An act making further provision for a civil gov-

ernment for Alaska and for other purposes," is in the same

language as Sec. 200 of the Code of Oregon, and evidently

was adapted from the Code of Oregon. In construing the

power of the court under this section, the supreme court of

Oregon has said (Smith v. Shattuck, 12 Or. p. 369) :

"The court had the right, undoubtedly, to inform the jury

as to what it was necessary for the respondent to prove, in

order to establish his defenses; and if there were no evidence

or it were not sufficient to make out any of the defenses

and the jury decided wrong, the court should have set the

verdict aside.

"The province of the jury is as certain and sacred under

our law as that of the court, and the functions of the former

can no more be usurped than those of the latter."

And also in the case of State v. Huffman ( 16 Or. p. 23),

the court says

:

"The court when the testimony was offered had the right

to decide whether or not it tended to prove the fact, and when

it decided that it was admissible upon that ground, all ques-

tions as to its effect passed beyond the court's control.

Nothing remained for it to do but to state to the jury the

matters of law which it deemed necessary for their informa-

tion in giving their verdict and inform them that they were

the exclusive judges of all questions of fact.*******
"But it is effectually barred out of the jury box. It has

no right to direct as to the weight the jury shall give to any
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evidence submitted to them or instruct them in other re-

spects. * * *"

See also State v. Maloney, 27 Or. 53 and note.

The foregoing decisions contain the established construc-

tion placed upon the power of the court under the section of

the Oregon Code referred to and we presume will be consid-

ered by this court as precedents in construing the similar

section of the Alaska Code.

The instruction set out in XII, specification of errors, is

erroneous. There is no evidence to warrant an instruction

on punitive damages. Taking the evidence altogether, there is

not a word that hints at any malice or wantonness on the

part of Hoxsie or Muther, whatever may be said of the evi-

dence relative to Eddy—but the trial court draws no distinc-

tion. In order to justify a finding of malice, there must be

evidence of an actual wrong intention, a recklessness and neg-

ligence evincing malice or conscious disregard of the rights

of another, a wilful and malicious wrong—otherwise there can

be no punitive damages recovered.

5 Am. & Eng. Ency. of Law, p. 21.

Boston & M. R. Co. v. McDuffy. 79 Fed. 934.

The evidence in the case all tended to establish the con-

tention of defendants that they were all acting in good faith,

without malice, believing they had lawful authority to so

act, and that they were acting under the protection of a legal
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process. An officer acting under a void process, or person

acting without fraud, malice or oppression or improper mo-

tive is not liable in vindictive or punitive damages.

Phila.. etc., R. Co. v. Hoerlich, 62 Md. 301.

Kelly v. McDonald. 39 Ark 387.

The instruction of the court left the jury to infer that

there was evidence justifying the finding that the defendants

had committed acts making them liable in punitive damages,

without there being any such evidence. This was erroneous.

All of the evidence in the case expressly negatives any malice

on the part of Hoxsie or Muther, and establishes that what-

ever was done by either was done without fraud or improper

motive.

This instruction is open to the further objection that the

plaintiff in this action was only entitled to recover compensa-

tory damages.

Can damages as a punishment be recovered in a case like

this?

We think this question must be answered in the negative.

Prof. Greenleaf in his work on evidence (Vol. 2, Sec. 253)

lays down this doctrine : "Damages are given as compensa-

tion, recompense or satisfaction to the plaintiff for an injury

actually received by him from the defendant."

Sedgwick on Damages, p. 39, says : "Wherever the ele-

ments of fraud, malice, gross negligence or oppression mingle

in the controversy the law. instead of adhering to the system

or even the language of compensation adopts a wholly different

rule. It permits the jury to give what it terms punitory, vin-
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dictive or exemplary damages; in other words, blends to-

gether the interests of society and of the aggrieved individual

and gives damages not only to recompense the sufferer but

to punish the offender." Replying to the foregoing state-

ment by Sedgwick, Prof. Greenleaf says (2 Greenleaf, 14

Ed., p. 253) :

"However this view may appear to be justified by the

general language of some judges and by remarks gratuitously

made in delivering judgment on other questions, it does not

seem supported to that extent by any express decision on the

point and is deemed at variance not only with adjudged cases

but with settled principles of law."

Fay v. Parker, 53 N. H. 342.

Murphy v. Hobbs. 5 Pac. 119.

We can suggest no better argument in support of our

contention than that found in the authorities cited above, and

by an examination of the authorities cited we believe this

court will find that the case at bar does not come within the

rules laid down by Mr. Sedgwick as applied by the courts,

and is clearlv one in which it was error for the court to give

the instruction objected to.

The jury in this case must have been controlled almost

entirely by this instruction of the court in fixing the amount

of their verdict. Under the evidence the actual damage suf-

fered by the plaintiff was trifling, the conversion of an old

tent and a few blankets and cooking utensils.

In the instruction set out in specification of errors No.
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XIII, the court committed an error in limiting the effect of

the exhihits admitted in evidence. This instruction is in line

with the rulings of the court upon introduction of testimony

and of course is subject to the same objection.

There was an issue in the pleadings upon the question of

an arbitration of the controversy between Hoxsie and Mrs.

Nodine and a final settlement of the same by said arbitration.

The defendants were entitled to have the evidence tending to

prove an arbitration considered by the jury and not restricted

by the court in its instruction.

The instruction set out in XIV specification of errors is a

flagrant violation of the rule that the court shall not instruct

upon the facts or assume disputed facts. The court in this

instruction leaves nothing for the jury except to assess the

damages—practically instructing for the plaintiff on the evi-

dence. The defendants by their evidence and pleadings con-

trovert all of the contentions of plaintiff, but the court en-

tirely ignores their defense and takes the case entirely out

of the hands of the jury, leaving them to enter upon a spec-

ulation of how much they should mulct the defendants in

damages only—with only indefinite speculative and uncertain

evidence for their guide.

Muther, with no evidence of participation with Eddy or

knowledge of Eddy's acts, the court solemnly announces must

be punished equally with him without any advice as to the

reason for so doing.

Hoxsie, who the evidence shows was guilty of doing

nothing but what he considered the faithful conformance to

lawful methods to enforce his legal rights, is determined by

the court to be subject to punishment for so doing with no



28

evidence to justify such conclusion or tending to show any

combined action with either Eddy or Muther.

The court is authorized to direct a verdict only when all

the inferences that the jury could justifiably draw from the

evidence given on the trial is insufficient to support a verdict

for the party, so that such verdict if returned must be set

aside, or if after the evidence is all in it appears that the

question upon which the case must turn is one of law.

2 Rice on Evidence, p. 679 ct seq.

Anderson County Commissioners v. Beal, 113 U. S.

241.

The instructions requested by the defendants specifications

of errors Nos. XV, XVIII, ought to have been given and their

refusal was error.

The court instructed that the defendants were jointly liable,

thus determinig one of the facts in issue. The defendants

sought to avoid the effect of such action on the part of the

court by leaving the question to the jury, where it belonged,

to be determined. The defendants were not and could not

be jointly liable unless the}' were acting in concert and this

question was one of fact to be determined from the evidence;

the defendants had a right to have this question submitted to

the jury and unless they were satisfied by a preponderance of

the evidence that this fact was established the jury were not

authorized under the law to return a verdict for plaintiff.

The action of the court in refusing to give these instruc-

tions is subject to the same criticism we have made to the
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instructions given already considered, and our contention is

supported by the same authorities.

The instruction requested by defendant, specification of

errors, XVI, XVII, relate to the measure of damages.

There are two kinds or classes of action set out in the

complaint, one for trespass by the defendants jointly in taking

the property, another in trover for the conversion of certain

property.

The trespass is charged to have been made maliciously

by the defendants.

The conversion is not so charged.

The defendants were therefore entitled to the instructions

requested.

In trover the measure of damages is the actual value of

the property at the time of the alleged conversion.

3 Sutherland on Damages, p. 488.

And the measure of damages in trespass where there is

no fraud or violence or malice is the just value of the property.

There is little if any difference in the practical effect of the

measure of damages under either form of action.

The law permits the action of trover for conversion to

avoid the necessity of full proof of the taking. But in either

case the law only permits a recovery by the plaintiff of just
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compensation, which is measured by the value at the time of

conversion.

3 Sutherland on Damages, p. 514.

Murray v Mace, 41 Neb. 60.

These instructions are supported by the evidence and were

intended to guide the jury in arriving at a just verdict should

thev find a conversion, but that the trespass or conversion were

without malice, fraud or violence.

The plaintiffs in error also allege as error the action of

the court in overruling motion for new trial and rendering

judgment upon the verdict.

Under the instructions of the court the verdict was a joint

verdict, therefore if the verdict was erroneous as to either of

the defendants in the action it must be set aside. Whatever

may be the rule as to the right of the jury to return a verdict

against a portion of the defendants and in favor of others,

in this case the court took that right from them and would

permit but one verdict and one form of verdict to be consid-

ered or returned by them.

A thorough examination of the evidence will fail to dis-

close any testimony from which an inference can be drawn

that Muther was in any manner or form connected with Eddy

or Hoxsie either prior to or subsequent to the time of the

alleged trespass or conversion. Nor can there be found any

evidence from which an inference can be drawn that Muther

was actuated by malice, wrong motive or committed any vio-

lence or was guilty of any fraud, or any act bringing him

within the instructions of the court.
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If this court should hold that punitive damages could be

assessed in cases where the conversion was accompanied by

fraud, malice or violence, even then the court must find the

judgment erroneous as to Muther for the reason that the ver-

dict is against all of the evidence and all legitimate inferences

to be drawn therefrom, and that the instructions of the court

are unwarranted as not being based on evidence and contrary

to the evidence.

Where there is no evidence to support the verdict or where

the verdict is against all of the evidence in the case, it will

be set aside.

Missouri Pac. Ry. Co. v. Cassity. 24 Pac. 88.

Hockaway v. Goodwin. 27 Pac. 875.

In this view of the case the judgment would be erroneous

as to Muther, and being a joint judgment, must be set aside

as to all of the defendants. This court is not in a position

to determine how much, under the instructions of the court,

the jury assessed in their verdict against Muther or how much

against Hoxsie or how much against Eddy.

The judgment is an entirety and must be wholly affirmed

or wholly set aside.

1 Black on Judgments. Sec. 211, and cases cited.

Funk, Admr., v. St. Paul City R. Co. (Minn.), 29

L. R. A. 208.
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Gaar v. Milliean, 68 Incl. 208.

A review of the evidence in this case must, it seems to us,

cause this court to feel that the plaintiffs in error are entitled

to have all doubts resolved in their favor in order that com-

plete justice may be done them. They have throughout the

entire controversy dealt entirely fair with the defendant in

error. Hoxsie instead of using force and violence to eject the

defendant in error from the premises occupied by her, as many

another person would have done at a time when there was

no adequate way provided by the laws enacted by congress

for the protection of property rights in northwestern Alaska,

sought his remedy by a submission of the controversy to ad-

justment by the only tribunal having semblance of authority,

which was an authority conferred by the common consent and

approved of the entire community in which they both resided.

The defendant in error accepted this mode of settlement of

their controversy, recognized its authority and impliedly at

least agreed to be bound by it. She now seeks, because of

an adverse decision of that tribunal, to mulct Hoxsie in dam-

ages, taking advantage of the unsettled condition of affairs

in Nome at the time and applying to his acts and the acts of

Eddy and Muther the rules of law applicable to and enforced

in old established states of the Union, where courts exist and

legal remedies are always at hand.

We appeal to this court to carefully consider the numerous
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errors alleged to have been committed by the trial court, be-

lieving they are such as warrant a reversal of the judgment,

and that a new trial of this cause before a fail' anil impartial

judge will result in a judgment which shall do exact justice

between the parties.

Respectfully submitted,

W. T. HUME.

[RA D. ORTON,

JAMES E. FENTON,

CAMPBELL, METSON & CAMPBELL,

Attorneys for Plaintiffs in Error.


